	
	
	



PAYMENT OF ASSISTED LIVING AND NURSING HOME BILLS THROUGH THE MEDICAID PROGRAM








          By Michael Wytychak III(
A.
MEDICAID ELIGIBILITY - MEDICAL NEED

An individual must need assisted living or nursing home level of care to receive Medicaid.
 The Idaho Department of Health and Welfare establishes the criteria by which medical need is demonstrated.
 Assisted Living or nursing home care is deemed to be medically necessary based on disability,
 age,
 or blindness.
 

B. 
MEDICAID ELIGIBILITY - FINANCIAL NEED- INCOME

Income and resources are the two financial areas reviewed by the Department to determine financial eligibility for Medicaid.
 Income is defined as “anything that can be used to meet needs for food or shelter . . . [including] cash, wages, pensions, in-kind payments, inheritances, gifts, awards, rent, dividends, interest, or royalties the participant receives during a month.”
 In other words, almost any source of regular payment is considered income, including Social Security benefits.
 Currently (i.e. 2009), the maximum gross monthly income an individual may receive while maintaining Medicaid eligibility is $2,022, but this limit is revised annually.
 A person will be denied Medicaid benefits if he is “over-income.”
 

Clients are in a “catch – 22” when they have more than $2,022 in monthly income, but not enough income to pay for care expenes. These clients are ineligible for Medicaid, but also lack the financial capacity to pay for long-term care.  A “Miller’s trust” can usually resolve the quandary.
 In a nutshell, a person creates such a trust by assigning his income to an irrevocable trust.  The trust then pays the applicant the maximum monthly Medicaid income limit, creating income eligibility for Medicaid. The remainder of the income remains in the trust and is subject to “patient liability.”

The calculation of income is more complex when a person is married.  Lending to this complexity is the fact that a married individual may receive income solely in his name, jointly with a spouse, or jointly with a third party.  One method  to calculate income  is the “SSI method.”
 Under this approach, income is defined as payments made solely in the individual’s name and also his/her pro-rata share of all joint income.
 The following example demonstrates the calculation of income under the SSI method:


Assume that monthly income consists of:


$1,000

Social Security 



$500 

investment income paid to individual and spouse



$99 


rental income from land that is jointly owned with the spouse and a child

The person’s total monthly income is $1,000 (Social Security) plus $250 (representing the community half of the investment income) plus $33 (a one-third share of the rental income) for a total of $1,283. This amount clearly falls below the maximum monthly income required to qualify for Medicaid benefits.

If a married individual is “over-income” under the SSI method, then another method must be used to determine income eligibility – the “Community Property” method.
 The “Community Property” method calculates a person’s income by simply taking the total income of both spouses and dividing it in half.
 If that amount is less than $2,022, then the individual is income eligible. The following example compares the SSI and Community Property methods for the calculation of income:


Assume that monthly income consists of:



$2,000

husband’s Social Security


$300 

investment income paid to husband and wife



$500 

wife’s Social Security
The husband’s income under the SSI method is as follows:



$2,000 + $150 = $2,150. 
Because this amount is greater than $2,022, the husband is financially ineligible for Medicaid. But the husband’s income under the Community Property method is as follows:



$2,000 + $300 + $500 = $2,800


$2,800/2 = $1,400. 
With a monthly income of $1,400.00, the husband is below the income limit of $2,022, and is, therefore, financially eligible for Medicaid. If a married individual is not eligible under either the SSI method or the Community Property method, then a Miller’s trust can be used to create income eligibility.

C.
MEDICAID ELIGIBILITY – FINANCIAL NEED - RESOURCES

While income is rarely a bar to eligibility, resources usually create problems. Resources are defined as “cash, personal property, and real property.”
 When an individual has more than $2,000 in resources, Medicaid eligibility will usually be denied.
 The values of some resources, however, are exempt in calculating the $2,000.
  Below are some of the more common resource exemptions:

·  residence and its surrounding property (up to $750,000)

·  household furnishings 
· one vehicle

· irrevocable prepaid funeral and burial arrangements

· personal effects

· medical equipment

· small life insurance policies (i.e. face value of less than $1,500)
· real estate that is for sale

· income producing property


Each of the resources listed above has numerous conditions and limitations regarding its exempt status.
 Nevertheless, an individual may have a sizable estate and still be resource eligible for Medicaid.  For example, assume that an individual has the following assets:


home



$80,000




car




 $9,000


life insurance

$1,400


checking account
  
   $800


savings account

$1,100

In this case, the individual’s resources are as follows:

gross resources 

$92,300

exempt resources

$90,400

nonexempt resources  
  $1,900

The individual owning the above resources would be resource eligible for Medicaid because the total amount of nonexempt resources is below the $2,000 maximum.

The calculation of resources becomes more complex when an individual is married. If both spouses need Medicaid to pay for nursing home care, then the $2,000 limit is increased to $3,000.
 Where only one spouse needs nursing home care (known as the “institutional” spouse) and the other one remains at home (known as the “community spouse”), then a complex analysis known as the “Federal Spousal Impoverishment” method (FSI) is used.
 There are three options available to the Department when determining the value of a couple’s resources under the FSI method.
 The Department chooses one option that applies to the case. The three options are:

· If nonexempt assets are less than $23,912, then the couple is resource eligible

· If nonexempt assets exceed $219,120, then the couple will become resource eligible when they have spent their nonexempt assets to the extent that $111, 560 or less remains. 

· If nonexempt assets exceed $23,912 but are less than $219,920, then the institutional spouse is eligible when the couple spend approximately one half of their nonexempt assets.

The $23,912 minimum threshold for FSI calculations varies from state to state. Idaho adopted the minimum allowance permitted by the federal government in an apparent effort to balance the burden of paying for long-term care between the couple and the taxpayer.
 Below are illustrations of each of the above rules:  



A couple owns the following:


home 



$80,000


car 




 $9,000


life insurance 
            $1,400


checking account *

  $800


savings account* 
            $1,100


Certificate of Deposit *
$10,000 

The long-term care spouse is resource eligible because the couple’s nonexempt assets (marked with an asterisk) are worth $11,900, which is less than $23,912 limit.

Using the same figures listed in the preceding paragraph let us also assume that the couple inherits $300,000. The ill spouse will not be resource eligible until the couple spends their funds, and the balance of the checking, savings, deposit account and inheritance is $111,560 or less.

Using the same figures once again, let us now assume that the couple inherits only $100,000 rather than $300,000. The ill spouse will not be resource eligible until the couple spends their funds and has $57,950 remaining. This is illustrated by the following equation:





(($800 + $1,100 + $10,000 + $100,000)/2) + $2,000

The value of all property must be verified by proper documentation, which can usually be accomplished by providing papers such as bank account statements, or other accurate and reliable evidence as to value.
 Further, resource eligibility is determined by the value of all nonexempt property on the first day of the month that the application is submitted, and this value counts for the entire month.
 In other words, it does not matter what nonexempt property is worth on any day of the month other than the first.  Finally, a Medicaid recipient is obligated to report to the Department any change in marital or financial status
 as Medicaid eligibility is re-determined each year.

D.
GIFT PENALTY

Applicants for Medicaid may incur a penalty when nonexempt property and homes are gifted for the purpose of becoming eligible for Medicaid.
 The penalty consists of the denial of Medicaid benefits to pay for nursing home bills for as many months as the value of all gifts made within five years of the Medicaid application would have paid for nursing home care.
 The cost for nursing home care on a monthly basis is currently set at $6,145.00 per month.
 The penalty period begins when the applicant would be otherwise eligible.  (Note that before Fe. 2006 the rule was that the penalty began when the gift was made.) To demonstrate how this penalty functions, let us assume that an individual gives a son $79,885 in the month of January. In June, the individual enters a nursing home and applies for Medicaid. Medicaid eligibility will be denied until July of the following year because the gift created a period of ineligibility for thirteen months ($79,885/ $6145= 13).
 

There are, however, a number of exceptions to the gift penalty. These exceptions include gifts of exempt property (except a home),
 gifts that were not made with the intent to qualify for Medicaid (e.g. birthday, anniversary, or Christmas gifts),
 gifts made five years prior to the date of the Medicaid application,
 gifts to a spouse,
 the gift of a home to a minor dependent child,
 a disabled child,
 a child who cared for the applicant in the home for two years,
 or a sibling who has an equity interest.
  Gifts that were made before February of 2006 fall under different rules.  Generally speaking, gifts made before February of 2006 will not affect eligibility because the three year penalty period that these gifts were subject to has run.  
E.
BENEFITS & RESPONSIBILITIES OF MEDICAID

After medical and financial eligibility have been established, the individual becomes entitled to Medicaid benefits.  Although the Department’s approval of the application may take several months, the assisting living or nursing home bill will be paid retroactively to the first day of the month in which the application was submitted .
 After approval of the application, the individual has a number of financial obligations. For couples, all but $2,000 of nonexempt assets must be transferred to the community spouse within 60 days of approval of the application.
 A “marriage settlement agreement,” or, in the case of real estate, a quitclaim deed, is usually sufficient to prove the transfer of the nonexempt property.
 Regarding income, the Department calculates a budget for the Medicaid recipient.
 The goal  is to make sure that certain expenses are paid from the individual’s gross monthly income.
 These expenses include the following:

· “Personal needs allowance” for the applicant. ($40 for nursing home resident, ”; $90 for  assisted living resident,
· Rent allowance of $584 for assisted living residents,

· Premiums on medical insurance for the institutional spouse,
· Up to $25 for the fee of a guardian or trustee,
· Mandatory income taxes,
· Support for spouse and children, and
· Maintenance of home

The balance of the applicant’s income after allowance of these expenses is called the “patient liability.”
 The individual is required to pay the nursing home or assisted living facility the amount of the patient liability. ,The balance of the facility’s charge is paid by Medicaid .
 Medicaid establishes a reimbursement rate for nusing homes.  However, assisted living facilities are not limited to Medicaid’s reimbursement rate.  Consequently, a resident at an assisted living facility can still owe a monthly amount after Medicaid has paid its share. Often, an assisted living facility will not admit a resident who unless s/he can pay a supplement to Medicaid’s reimbursement.  
F.
ESTATE RECOVERY

Idaho is required by federal law to recover the costs of Medicaid benefits from the assets of a Medicaid recipient.
  This process is called “estate recovery.” A person’s estate is defined to include “all real and personal property and other assets including those in which the recipient had any legal or beneficial title or interest at the time of death, to the extent of such interest, including such assets conveyed to a survivor, heir, or assignee of the deceased recipient through joint tenancy, tenancy in common, survivorship, life estate, living trust or other arrangement.”
 During a person’s lifetime, estate recovery may occur if the individual is permanently institutionalized,
 but the Department’s current policy is to defer estate recovery until the death of the Medicaid recipient. Consistent with the principles of due process, estate recovery does not occur until the Medicaid recipient or his representative has been notified and has had an opportunity to be heard.
 

The Department may recover by filing and perfecting a lien against personal or real property of the recipient through the office of the Secretary of State.
  The lien for estate recovery may, in general, attach to property that:

· belongs to the estate through any guardianship or conservatorship,
 

· is probate property, as defined by Idaho’s probate laws,

· is non-probate property, 
 or 

· belongs to the estate of the surviving spouse.

The Department also has authority to conduct estate recovery on property that was gifted up to five years prior to the application for Medicaid by filing an action to set aside such transfers.
 

There are a number of exceptions and limitations concerning the ability of the state to recover from the estate of a Medicaid recipient. For example, recovery is barred where a person who is under 55 years of age received Medicaid benefits,
 or where the recipient was the victim of a crime.
 Next, estate recovery is deferred on the home of an individual if a spouse, child under 21, disabled child or certain siblings reside in the home.
 Finally, estate recovery is deferred if financial hardship would occur as a result of estate recovery.

G.
PLANNING

Accurate information on Medicaid is one of the most important services an attorney can provide to clients seeking help with long-term care. Numerous steps can be taken to maximize the future benefits for a person and that person’s family if and when medical assistance becomes necessary.  The simplest advice that a client can be given is to purchase insurance that covers the expense of long-term care. Medicare, and policies that supplement Medicare, provide little coverage of assisted living and nursing home care. On the other hand, long-term care insurance is specifically designed to defray the expense of in-home care, assisted living facilities and nursing homes.

In the planning stages prior to filing an application for Medicaid benefits, there are a number of steps that can be taken to ensure eligibility as to income. If a client has more than $2,022 in monthly income, then a Miller’s trust is probably the solution for eligibility.  
When resources are an obstacle for eligibility , there are a variety of options available to bring the applicant within the amount of allowed resources. First, assets may be spent to meet the resource limit. Spending nonexempt assets on exempt assets does not reduce an individual’s net worth, but it does accelerate Medicaid eligibility.  For example, an individual with a home and $10,000 in a bank account is ineligible for Medicaid. However,  if s/he spends $8,000 on repairs to the home, an irrevocable prepaid funeral plan, or a burial plot, s/he will then be eligible for Medicaid. Second, the value of nonexempt resources can be excluded if there is a reasonable effort to sell the property for fair market value.
 A third option is to take advantage of the exceptions to the gift penalty. These exceptions include gifts of exempt property (except a home);
 gifts that were not made with the intent to qualify for Medicaid (e.g. birthday, anniversary, or Christmas gifts);
 gifts made five years prior to the date of the Medicaid application;
 gifts to a spouse;
 the gift of a home to a minor dependent child,
 a disabled child,
 a child who cared for the applicant in the home for two years,
 or a sibling who has an equity interest.
 Which alternative is best depends on the circumstances of each Medicaid applicant.
In some situations there are financial incentives for a couple to take other actions prior to filing for Medicaid. Certain couples may want to consider a divorce when the healthy spouse has significant separate property. Although this might appear to be a drastic measure, it is an option that some couples may want to consider where the healthy spouse has a significant amount of separate property that he or she wishes to preserve for personal use rather than spending on the long-term care spouse who has little or no separate property. Further, a couple may wish to move to a state that uses the maximum exemptions for Federal Spousal Impoverishment (e.g., Washington, at $109,560), instead of a state that uses the minimum exemptions (e.g., Idaho, at $21,912). 
“Special needs trusts” are another option that is available to benefit an individual while maintaining present or future eligibility for Medicaid.
  This type of trust prohibits the corpus from being used for the food,  or shelter of the individual.
  Use of the corpus is limited to benefits not provided by public assistance, i.e., the “special needs,” which are tailored to each case.
  Special needs trusts are beneficial in cases involving the transfer of assets from third parties (testamentary or inter-vivos),
 personal injury settlements,
 and transfers (testamentary or inter-vivos) received by individuals who are already disabled.

Assisting clients with pre-Medicaid application planning has been subject to criticism on various grounds.
  Some question the motives behind Medicaid planning, considering it unethical.
 Critics of Medicaid planning also claim that the program is intended to help the poor, and that it shouldn't be taken advantage of by the rich.
 It has also been argued that exploitation of the program takes funds away from other Medicaid programs, such as health care for pregnant women, children and disabled persons.
  This is highly unlikely, however. In 1995, long-term care for seniors consumed only 37% of Medicaid expenditures.
 The debate over Medicaid planning perhaps reached its pinnacle in 1997, when Congress criminalized advice by counsel that provided information regarding the transfer of assets or other methods by which to become eligible for Medicaid.
 By the end of 1997, however, shortly after this law was enacted, litigation had ensued regarding the enforcement of this statute.
 In 1998, a federal district court in New York granted a preliminary injunction to prohibit the Attorney General from enforcing this provision.
 The injunction prohibiting enforcement of the criminal provision is still in effect., Thus, Medicaid planning is a permissible practice.
Proponents of Medicaid planning, on the other hand, argue that Medicaid planning is no different from tax planning.
 Furthermore, lawyers have a professional and ethical duty to inform clients how assets may be legally preserved for themselves, spouses, children, or devisees.
  As of yet, Congress has attempted no further measures whereby attorneys would be precluded from advising clients on planning for Medicaid.,Untilprecluded, clients should be able to decide which options are most effective in furthering their interests when arranging for long-term care. 
( Michael Wytychak III has been practicing law as a solo practitioner in Coeur d'Alene, Idaho since 1987. His entire practice is devoted to serving senior citizens.  In 1996 the National Elder Law Foundation certified him as a specialist in elder law.  He is a frequent speaker on elder law topics and serves as counsel for the North Idaho Board of Community Guardians.  Before opening his law practice, Wytychak worked as a coordinator for senior transportation, a paralegal for Spokane Legal Aid, and ombudsman for the Area Agency on Aging. He welcomes comments through his e-mail address: � HYPERLINK "mailto:Wytychak@verizon.net" �Wytychak@verizon.net�.  He may be contacted by mail at P.O. Box 1888, Coeur d’Alene, Idaho 83816-1888 or by phone at (208) 765 3595 (voice) or (208) 765 0515 (fax).�








�	�.	See Idaho Admin. Code § 16.03.05.721; § 16.03.05.156 (1999) (Division of Welfare).


� 	2. 	See  Idaho Admin. Code § 16.03.05.700


	�.	See id. § 16.03.05.156.
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	�.	See id. § 16.03.05.310.  Despite the broad definition of “income,” there are a number of income sources that are treated as exempt in the calculation of an applicant’s monthly income. These exemptions, however, are rather obscure and of rare application. They include section 16.03.05.322, which grants an exemption for loans or grants for undergraduate education; section 16.03.05.311, which excludes payments received from the Agent Orange settlement fund; section 16.03.05.312, which excludes payments to Alaska Natives from the Alaska Native Claims Settlement Act; and section 16.03.05.314, which excludes payments made under the Austrian Social Insurance Act, to name just a few. There are also a number of exclusions in section 16.03.05.721.04(a)-(e). 


	�.	See id. § 16.03.05.721.02; appendix H-8.


	�.	See Idaho Admin. Code § 16.03.05.721.02. The Department does not use the “net” figures clients commonly attribute to their income, but figures monthly income based on gross receipts.  Therefore, the $45.50 Medicare premium deduction to Social Security Checks, or health insurance premiums deducted from pension checks, are still included in calculating an applicant’s monthly income.
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	�.	See id. §§ 16.03.05.735-45 (“The FSI method must be used to compute income and resources of a married long-term care participant, with a community spouse.”). This methodology is limited, however, to married couples where the long-term care spouse entered the nursing home after September 30, 1989, and the other spouse remains at home. As noted previously, where both spouses need nursing home care, the resource limit is $3,000. See id. § 16.03.05.201.


� 


	�.	See id. §§ 16.03.05.735-45. The exact “target” figure is X/2 + 2,000, where X represents the value of the nonexempt assets on the date the institutional spouse entered the nursing home.


� See § 16.03.05.743, app. H-1.
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	�.	See id. § 16.03.5.831 (“[T]he participant is subject to a penalty if he or his spouse transfers either spouse’s income or resources for less than fair market value.”). Note that no penalty is imposed when income is transferred – for example, to a Miller’s trust – for purposes of creating income eligibility for Medicaid, provided that the trust meets the necessary requirements. See id. § 16.03.5.872. The penalty discussed in this part is for the transfer of resources such as nonexempt property or homes in an effort to create resource eligibility.


	�.	See id. §§ 16.03.5.831 - 836.  
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